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Rei schel , Deputy Corporation Counsel, and Lutz Al exander
Prager, Assistant Deputy Corporation Counsel.

M chael A Hunphreys, Assistant U. S. Attorney, argued
t he cause for appellee Bureau of Prisons. Wth himon the
brief were Wlima A Lewis, US. Attorney, and R Craig
Lawr ence, Assistant U S. Attorney.

Bef ore: Henderson, Rogers and Tatel, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Tatel.

Tatel, Crcuit Judge: Rastafarian and Sunni Mislimpris-
oners chall enge a prison groomng policy that forbids beards
and long hair, arguing that the policy violates the Free
Exercise O ause of the First Amendnent and the Reli gious
Freedom Restoration Act. Although the district court found
that the prisoners failed to exhaust their adm nistrative rene-
dies as required by the Prison Litigation Reform Act, the
court went on to hold that the policy violated neither the
First Anendment nor the Religi ous Freedom Restoration
Act. The prisoners appeal, arguing that for statutory, proce-
dural, and constitutional reasons, the exhaustion requirenent
does not apply to them Agreeing with the district court that
the prisoners failed to exhaust their adm nistrative renedies,
we remand with instructions to vacate in part and dismss the
conpl ai nt wi t hout prejudice.

The National Capital Revitalization and Governnent Im
provenent Act of 1997 requires the District of Colunbia to
cl ose the Lorton Correctional Conplex by Decenber 31, 2001.
D.C. Code s 24-1201(b). The Act instructs the District to
transfer its prisoners to facilities operated by the Federal
Bureau of Prisons ("BOP"). I1d. Because BOP has insuffi-
ci ent space to accomodate all D.C. prisoners, the District
contracted to transfer over 1000 prisoners to Virginia Depart-
ment of Corrections ("VDOC') facilities. BOP also trans-
ferred an additional 900 District inmates in its custody to
VDQOC pri sons.
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On Novenber 15, 1999, VDOC announced new groom ng
standards for all inmates in its prisons. For male inmates,
the policy prohibits beards and goatees, requires hair to be
cut above the shirt collar, and bans hairstyles "such as braids,
pl aits, dreadl ocks, cornrows, ponytails, buns, nmpohawks, par-
tially shaved heads, [or] designs cut into the hair." Inmate
G oom ng Standards, Va. Dep't of Corr., Procedure No. DOP
864, at 2 (Nov. 15, 1999). The policy al so inposes groom ng
requi renents on female prisoners, but permits their hair to
be shoul der-length. Penalties for violating the policy include
assignment to special housing; termnation of nost visitation,
t el ephone, and conmi ssary privileges; and suspension from
work and other activities. Id. at 3. [If on arrival a new
prisoner "refuses to cooperate, use of ... force/restraints is
aut horized in order to bring the inmate into conpliance with
groom ng standards." Id.

Loui s Jackson, Isadore Gartrell, Carl Wl fe, and Roddy
McDowel | , appell ants, are serving D.C. sentences at the
VDOC Sussex Il prison in Waverly, Virginia. They brought
this action in the United States District Court for the District
of Col unbi a on behal f of thenselves and other D.C. prisoners,
principally Sunni Mislins and Rastafarians, who are housed
in Virginia facilities and who believe their religious faiths
forbid themfromcutting their hair, shaving their beards, or
both. In their conplaint, the prisoners alleged that the
groom ng policy violates the Free Exercise C ause of the
First Anendnment and the Religi ous Freedom Restoration
Act ("RFRA"), 42 U.S.C. s 2000bb to 2000bb-4. RFRA
forbids the governnment from "substantially burden[ing] a
person's exercise of religion" unless the governnent can
"denonstrate[ ] that application of the burden to the person--
(1) is in furtherance of a compelling governnental interest;
and (2) is the least restrictive neans of furthering that

conpel I i ng governnental interest.” 1d. s 2000bb-1(b). Con-
gress enacted RFRA to protect one of "the nost treasured

birthrights of every American"--"the right to observe one's
faith, free from Governnment interference.” S. Rep. No. 103-

111, at 4 (1993). Although the Supreme Court has decl ared
RFRA unconstitutional as applied to the states, Cty of
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Boerne v. Flores, 521 U S. 507 (1997), we have assuned,

wi t hout deciding, that "RFRA applies to the federal govern-
ment, notwi thstanding the Suprene Court's decision in ...
Boerne.” Alanp v. Cay, 137 F.3d 1366, 1368 (D.C. Gir.

1998); cf. Henderson v. Kennedy, No. 00-5070, slip op. at 5-6
(D.C. CGr. June 26, 2001). W shall continue that assunption
here.

The prisoners nade two basic clainms in the district court.
First, they contended that VDOC | acked a conpel ling interest
in the groom ng policy and that the policy was not the | east
restrictive neans of achieving whatever interests VDOC had.
Al ternatively, they argued that BOP and the District had a
| ess restrictive means of housing prisoners who believed that
the groom ng policy required themto viol ate fundanental
religious tenets: transferring themto non-Virginia prison
facilities without such groom ng policies.

On Decenber 14, 1999, one day before the groom ng poli -
cy's effective date, the district court issued a tenporary
restraining order preventing the policy frombeing applied to
any District inmate with "sincerely held religious beliefs the
new groom ng policy would conprom se.” Oder G anting
T.R O, Jackson v. District of Colunbia, No. 99-03276
(D.D.C. Dec. 14, 1999). Shortly thereafter, BOP filed a
nmotion to intervene as a defendant, explaining that it has a
contract with VDOC to house former Lorton inmates now in
BOP's care. The district court granted BOP's notion, and
the prisoners filed an anended conplaint to i nclude BOP
prisoners in the class.

To conply with the TRO, BOP inplenmented a screening
procedure to identify prisoners' religious preferences before
assigning themto VDOC facilities. Sunni Mislimand Rasta-
farian prisoners were sent to facilities outside Virginia that
did not require themto cut their hair or shave their beards.

Fol | owi ng di scovery and trial, the district court ruled that
the prisoners had failed to exhaust VDOC s gri evance proce-
dures and had thus not conplied with the Prison Litigation
Reform Act's ("PLRA") requirement that "[n]o action ... be
brought with respect to prison conditions under ... any ...
Federal law[ ] by a prisoner confined in any jail, prison, or
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other correctional facility until such adm nistrative renedies
as are avail able are exhausted,"” 42 U S.C. s 1997e(a). See
Jackson v. District of Colunbia, 89 F. Supp. 2d 48, 63

(D.D.C. 2000). Explaining, however, that "considerable re-
sources [had been] devoted to the presentation of evidence,"
and that appellate review was "certain,” id. at 64, the court
went on to consider the nerits of the case. Ruling against
the prisoners, the court concluded that although the prison-
ers' belief that they could not cut their hair was "heartfelt

and sincere,” id. at 65, and although they had denonstrated
that the groomng policy "substantially burdens their exercise
of religion,” id., the prison interests served by the policy were

conpel ling, and VDOC had no less restrictive alternatives, id.

at 66-69. The district court entered "judgnent for defen-
dants.” I1d. at 50. 1In doing so, the court "decline[d] to

eval uate" the issue raised by the prisoners' alternative claim
"whet her defendants have conpelling interests in keeping
plaintiffs incarcerated in Virginia Corrections facilities." Id.
at 66.

The prisoners appeal, arguing that: (1) the PLRA s ex-
haustion requirement does not apply to them (2) the district
court erred in failing to read an irreparabl e harm exception
into the exhaustion requirenment; and (3) in any event, two
cl ass menbers successfully exhausted avail able adninistrative
renedies. On the nerits, they press only their alternative
argunent that BOP and the District could assign themto
prisons w thout groom ng policies, as BOP did to conply with
t he TRO

In support of their claimthat the district court erred in
appl ying the PLRA' s exhaustion requirenent to them the
prisoners argue that the PLRA does not apply to RFRA
actions and that the District and BOP wai ved the exhaustion
defense by failing to include it in their answers. W address
each argunent in turn.

The prisoners' first argunment rests on two provisions of
RFRA. Entitled "Judicial relief,” one provision establishes

Page 5 of 14



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5103  Document #608513 Filed: 07/10/2001  Page 6 of 14

that "[s]tanding to assert a claimor defense under this
section shall be governed by the general rules of standing
under Article Il of the Constitution.” 42 U S.C. s 2000bb-
1(c). The second provision, entitled "Rule of construction,”
states that "[f]ederal statutory |aw adopted after Novenber
16, 1993 is subject to this chapter unless such law explicitly
excl udes such application by reference to this chapter.” Id.
s 2000bb-3(b). According to the prisoners, these two provi-
sions allow themto pursue their RFRA action w thout first
conmplying with the PLRA's exhaustion requirement. They
argue that because nothing in the PLRA--a "Federal statuto-
ry | aw adopted after Novenmber 16, 1993"--"explicitly ex-

cludes ... application” of RFRA's "Judicial relief" provision
courts may condition the filing of RFRA actions on nothing
nore than "the general rules of standing under Article 111 of

the Constitution."”

W di sagree. The prisoners read the statute as if it said

"Article I'll standing is the only requirenent for RFRA

suits."” The statute actually says only that "[s]tanding ..
shal | be governed by the general rules of standing under
Article Il of the Constitution.”™ 1d. s 2000bb-1(c) (enphasis
added). Describing the purpose of the "Judicial relief" provi-
sion, the Senate Report on the bill refers only to standing,
sayi ng nothing at all about other requirenments for suit.

S. Rep. No. 103-111, at 13 ("Ordinary article Ill rules are to
be applied in determ ning whether a party has standing to
bring a claimpursuant to this act."). |If the prisoners

readi ng of the statute were correct, courts would have to

di sregard not only the PLRA exhaustion requirenent, but

al so such basic matters as personal jurisdiction, venue, and
statutes of limtations. Neither the statute nor its legislative
hi story suggests that Congress intended such an astoni shing
result.

The prisoners argue that because all federal court plaintiffs
must satisfy Article 11l standing, see Warth v. Seldin, 422
U S. 490, 498 (1975), limting the "Judicial relief" section to
standi ng woul d | eave the section "utterly without effect[,]
contraveni ng an el ementary principle of statutory construc-
tion." Appellants’ Reply Br. at 3 (internal quotation onmtted).
Agai n, we disagree. The Senate Report nakes clear that



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5103 Document #608513 Filed: 07/10/2001

Congress included the provision in order to enphasize that
RFRA shoul d not "have [the] unintended consequence[ ]" of
"unsettl[ing]" standing law. S. Rep. No. 103-111, at 12-13.
"The conmittee intends that [standing] issues continue to be
resol ved under Article Il standing rules and establishment
cl ause jurisprudence. The Act would not provide a basis for
standing in situations where standing to bring a free exercise
claimis absent."” 1Id. at 13 (enphasis added). Although it
may be unusual for Congress to include | anguage in a statute
nmerely to enphasize its intention not to change a particul ar
aspect of existing law, that appears to be precisely what
Congress did here.

The prisoners' second argunment is that even if the PLRA s
exhaustion requirement applies to RFRA suits, BOP and the
District waived the defense by failing to include it in their
answers to the original conplaint. BOP did not raise its
exhaustion defense until it answered the first amended com
plaint; the District raised the defense in a "notice" that it was
joining BOP's exhaustion defense. See Jackson, 89 F. Supp
2d at 58 n.46. Treating the District's notice as a notion to
anend its answer to plaintiffs' first amended conplaint, the
district court concluded that granting the notion woul d not
prejudi ce the prisoners because they had | earned of the
defense two weeks earlier when BOP identified two w tnesses
who would testify on the subject of exhaustion. Id.

Chal l enging the district court's decision, the prisoners cite
Harris v. Sec'y, U S. Dep't of Veterans Affairs, 126 F.3d 339
(D.C. Cr. 1997), for the principle that "affirmative defenses
must be raised in a responsive pleading." 1d. at 341. But
Harris al so enphasizes that district courts retain discretion
to grant | eave to anend pl eadi ngs to include new defenses, id.
at 344-45, just as the district court did here. W review
district court decisions regardi ng anendnents of pleadings
for abuse of discretion, see Material Supply Int'l, Inc. v.
Sunmat ch I ndus. Co., 146 F.3d 983, 991 (D.C. Cr. 1998),
recogni zi ng that | eave to anmend should be "freely gi ven when
justice so requires,” Fed. R Cv. P. 15(a), absent "any appar-
ent or declared reason--such as undue del ay, bad faith[,]

[or] undue prejudice to the opposing party," Foman v. Davis,
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371 U.S. 178, 182 (1962). Not until their reply brief did the
prisoners argue that any such reason existed in this case.
This argunent cane too late. See Corson & G uman Co. V.

NLRB, 899 F.2d 47, 50 n.4 (D.C. Gr. 1990) ("W require
petitioners and appellants to raise all of their argunments in
the opening brief to prevent 'sandbaggi ng’ of appellees and
respondents and to provi de opposi ng counsel the chance to
respond. ™).

The prisoners argue that the district court erred by refus-
ing to recognize an irreparable injury exception to the
PLRA' s exhaustion requirenent. "Under the district court's
interpretation [that the PLRA' s exhaustion requirenment |acks
an irreparabl e harm exception], the PLRA prevents a prison-
er who is subject to daily torture from seeking an injunction
until he exhausts a six-nmonth (or longer) prison grievance
procedure.” Appellants' Opening Br. at 15 n.3. Such an
exception is necessary, the prisoners argue, "in order to avoid
serious constitutional questions."™ 1d.

We think an irreparable injury exception is unnecessary.
The Suprenme Court has long recogni zed that federal courts
possess a "traditional power to issue injunctions to preserve
the status quo while adm nistrative proceedings are in prog-
ress and prevent inpairnent of the effective exercise of
appel l ate jurisdiction.” FTC v. Dean Foods Co., 384 U S. 597,
604 (1966). As we explained in Wagner v. Taylor, "[i]f [a]
court may eventually have jurisdiction of the substantive
claim the court's incidental equitable jurisdiction, despite the
agency's primary jurisdiction, gives the court authority to
i npose a tenporary restraint in order to preserve the status
gquo pending ripening of the claimfor judicial review" 836
F.2d 566, 571 (D.C. Gr. 1987). In \Wagner, we found that
al though Title VII conplainants nmust ordinarily exhaust ad-
mnistrative renedies before seeking judicial relief, id. at 570
n. 34, because Title VIl does not expressly foreclose courts
"inherent equitable power to issue ... injunctions to preserve
the status quo,"” id. at 572, district courts retain jurisdiction to
grant interiminjunctive relief where plaintiffs face either



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5103  Document #608513 Filed: 07/10/2001  Page 9 of 14

irreparable injury or inmnent retaliation. 1d. at 574-76; see
also Nat'|l Treasury Enpl oyees Union v. King, 961 F.2d 240

(D.C. Cr. 1992) (responding to the union's argunment that it
woul d suffer irreparable injury to its First Amendnent rights
during the time that the Federal Labor Relations Authority
considered its unfair |abor practice claimby ordering the
district court to hold the case in abeyance for three nonths or
until the FLRA decided the union's claim and instructing the
district court, in order to prevent the union fromsuffering
irreparable injury, to hear the claimat the end of that period
if the FLRA had not acted on the claim; cf. Sanpson v.

Murray, 415 U. S. 61, 84 (1974) (explaining that a show ng of
irreparable injury would be necessary to justify prelimnary
injunctive relief staying agency action during the agency's
appeal s process).

Like Title VI1, the PLRA contains nothing expressly fore-
closing courts fromexercising their traditional equitable pow
er to issue injunctions to prevent irreparable injury pendi ng
exhaustion of adm nistrative renedies. The district court
therefore had no need to recognize an irreparable injury
exception to the PLRA' s exhaustion requirenment; the court
had i nherent power to protect the prisoners while they ex-
hausted prison grievance procedures. O course, the district
court had no need to exercise that authority in this case, for
by the time BOP raised its exhaustion defense, the court had
i ssued a tenporary restraining order that, by agreenent of
the parties, remained in effect until the court ruled on the
nerits.

IV

This brings us to the question of whether the prisoners
exhausted their adm nistrative renedies as required by the
PLRA. VDOC s grievance procedures have four stages, but
only the first two relate to this case. A prisoner begins by
filing an informal conplaint with prison staff. The staff mnust
respond in witing within fifteen days. |If unsatisfied with the
response, the prisoner may file a Level | formal grievance
within thirty days of the occurrence, to which the prison nust
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respond within thirty days (or sixty days if the prison issues a
"continuance"). Inmates are notified of the grievance proce-
dures "during orientation at all reception centers and al

parol e violator units,"” and copies are nade available "in

| ocations accessible to both enployees and inmates.” Inmate
Gievance Procedure, Va. Dep't of Corr., Procedure No. DOP

866, at 3-4 (Nov. 20, 1998).

The prisoners argue that class nmenbers Louis Jackson and
Carl Wl fe exhausted their adm nistrative renmedies. See
Foster v. Queory, 655 F.2d 1319, 1321-22 (D.C. Gr. 1981)
(expl ai ning that each individual plaintiff in a class-action suit
need not have pursued the avail abl e adm nistrative renedi es
"if at |east one nenber of the plaintiff class has net the filing
prerequisite”). Jackson filed an informal conplaint on De-
cenber 1, 1999, but never received a response. Relying on
their understanding that the response to an informal com
pl aint nust be attached to a Level | grievance, the prisoners
argue that Jackson could not file a Level | formal grievance
since he had no response to attach. According to the district
court, however, even if the filing of an informal conplaint to
whi ch prison officials fail to respond satisfies the PLRA
Jackson's filing did not. As the district court observed,
because prison officials have fifteen days to respond to an
i nformal conpl ai nt, Jackson's Decenber 1 conplaint was stil
pendi ng when the prisoners filed suit on Decenber 10, 1999.
See Jackson, 89 F. Supp. 2d at 59-60.

In so ruling, the district court rejected the prisoners
argunent that the PLRA permts suit to be filed so long as
adm ni strative renedi es are exhausted before trial. "[T]he
statute nmeans what it plainly says,” the district court held;
"prisoners may only file actions under federal |aw concerning
their conditions of confinenent after they have exhausted
their prison's admnistrative renedies.” I1d. at 59. W agree,
as do three other circuits. See Freeman v. Francis, 196 F.3d
641, 645 (6th Gr. 1999); Perez v. Ws. Dep't of Corr., 182 F.3d
532, 534-35 (7th Cr. 1999); Garrett v. Hawk, 127 F.3d 1263,
1265 (10th Cir. 1997). But see Wllians v. Norris, 176 F.3d
1089, 1090 (8th Cir. 1999) (holding that it is sufficient for
prisoners to exhaust their remedi es before trial). The PLRA
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says that no action shall be "brought ... until such adm nis-
trative renedies as are avail abl e are exhausted," not that no
action shall be tried until adm nistrative renedi es are ex-
hausted. 42 U S.C. s 1997e(a) (enphasis added).

The prisoners next argue that Jackson satisfied their
PLRA exhaustion obligation because, by the date they filed
t heir amended conplaint (January 18, 2000), the deadline for
the prison's response to Jackson's informal conplaint had
passed. But if the PLRA neant only that prisoners had to
exhaust adm nistrative renedies before filing an anmended
conpl aint, they would have no incentive to exhaust those
renedies prior to filing suit. The prisoners could conplete
the grievance process while suit was pendi ng, avoiding dis-
m ssal by later amending their conplaint. This would defeat
the very purpose of the PLRA exhaustion requirenment: re-
lieving courts of the burden of lawsuits filed before prison
of ficials have had an opportunity to resolve prisoner griev-
ances on their own. See Al exander v. Hawk, 159 F.3d 1321
1326 n.11 (11th Gr. 1998).

G ass nmenber Carl Wl fe's argunent that he exhausted his
adm ni strative renedies rests on his claimthat he conpl ai ned
about the groomng policy to three prison officials, one of
whom -t he warden--told him"to file in the court.™ Trial Tr.
2/ 29/ 2000 at 62. Relying on MIler v. Tanner, 196 F.3d 1190
(11th Cr. 1999), the prisoners argue that "[t] he PLRA s
exhaustion requirement does not require a prisoner to pursue
an adm ni strative procedure that prison officials have ex-
pressly told himis not available to cure the inmate's com
plaint.” Appellants' Opening Br. at 25.

In MIler, prison officials noved to dismss a prisoner's
conplaint for failure to conply with the PLRA' s exhaustion
requi renent because the prisoner did not appeal follow ng the
rejection of his grievance. 196 F.3d at 1192, 1194. Yet the
letter the prisoner received fromthe grievance clerk denying
his grievance stated that "[w hen any grievance is term nated
at the institutional |evel you do not have the right to appeal
The above listed grievance[ ] is closed.” 1d. at 1192. The
Eleventh Circuit found that this letter "unanbi guously told
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[the prisoner] that an appeal was futile, even prohibited."” 1d.
at 1194. (Qoserving that "appealing mght be treated as

i nsubordi nati on and there m ght be harnful consequences for

di sobeying the rules,” the court concluded that "[the prisoner]
was not required, in order to exhaust his admnistrative
renedies, to file an appeal after being told unequivocally that
appeal of an institutional |evel denial was precluded.” 1d.

This case differs fromMIler in two significant respects.
To begin with, the record in this case contains no "unanbi gu-
ous" or "unequivocal" (the Eleventh Circuit's words) state-
ment that Wl fe had exhausted the prison's grievance proce-
dures. Indeed, we find nothing in the record to support the
prisoners' claimthat Wilfe was told "that he had no recourse
t hrough VDOC s grievance process,” or that Wlfe's "only
option for challenging the policy was to file in court."” Appel-
lants' Opening Br. at 25. The warden never even nenti oned
t he grievance procedures; he said only "there [was] nothing
he [coul d] do" and that Wlfe had to "file in the court,” Trial
Tr. 2/29/2000 at 62. And under the PLRA, a prisoner nust
exhaust his adm nistrative renmedi es before going to court.
Moreover, as we read Wl fe's entire description of the war-
den's statenment, which the prisoners fail to quote in their
brief, the warden seens to have nmeant only that Wlfe had to
file suit if he wanted a transfer to a District facility:

| asked himfirst if he could get ne transferred back to
the District of Colunbia being that I'm a Rastafarian and

this policy is totally against Rastafarian as far as cutting

nmy hair, shaving ny face. | explained ny whole reli-
gious policy to him He said there is nothing he can do
for me. The only thing I can do, | got to file in the
court.

Id. at 62-63.

Second, the prisoners in this case never allege that Wlfe
risked discipline if he pursued a grievance. Qite to the
contrary, despite the warden's statenent that Wl fe had "to
file in the court,” Wlife filed an informal conplaint with his
unit manager, and, after receiving a negative response, filed a

Level | formal grievance. 1d. at 66; Trial Tr. 3/1/2000 at 300.
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VWhen that grievance was rejected, he filed a Level |l appeal
He was still waiting for a response when trial in the district

court began. Trial Tr. 2/29/2000 at 66-67.

It is thus clear fromthe record that Wl fe had not exhaust-
ed his administrative renedies at the tinme of trial, let alone
when the prisoners filed their conplaint. M ndful of the
Supreme Court's recent statenent that Congress intended
the PLRA to broaden the exhaustion requirenent for prison-
er suits, see Booth v. Churner, No. 99-1964, 2001 W 567712,
at *5 (U. S. May 29, 2001), we agree with the district court
that Wlfe failed to conply with the PLRA

V

Because the prisoners failed to exhaust their adm nistrative
remedi es, the district court should have dism ssed the com
pl ai nt without prejudice, allowing the prisoners to refile once
t hey have conpl eted the VDOC gri evance procedures. See
Martini v. Fed. Nat'l Mdrtgage Ass'n, 178 F.3d 1336, 1348
(D.C. Cr. 1999). Because the nerits of the RFRA clai mhave
been fully briefed in this appeal, however, and because the
district court mght have to consider this claimon remand, we
close with one observation. See id. at 1349 (comenting on
the merits of one of the issues on appeal despite this court's
di sm ssal of the appellant's conpl aint because of the possibili -
ty that "this issue [would] arise again in a newtrial"). 1In
evaluating the nerits of the prisoners' RFRA claim the
district court expressly "decline[d]" to consider the issue
presented by the prisoners' alternative contention, the one
t hey appeal here. Therefore, should the prisoners refile after
exhausting their admnistrative renmedies, the district court
will need to consider whether BOP and the District can
denonstrate that alternative placenent in non-Virginia pris-
ons wi thout grooming policies is infeasible. See, e.g., Jolly v.
Coughlin, 76 F.3d 468, 479 (2d Cr. 1996) (requiring a prison
sued under RFRA to prove that its treatnment of the plaintiff
was "the least restrictive means to further [its] asserted
conpelling interest").
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The portions of the district court decision regarding the
nerits (Sections IIE, IIF, and Ill) are vacated, and this

matter is remanded with instructions to dismss the conplaint
wi t hout prejudice.

So ordered.



		Superintendent of Documents
	2013-04-16T15:17:23-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




